STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHARLI E CRI ST,

AS COW SS| ONER OF EDUCATI ON,
Petitioner,

VS. Case No. 02-2999PL

JACKI M TCHELL,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, this cause canme on for Adm nistrative
Hearing before P. Mchael Ruff, duly-designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, in
Chi pl ey, Florida, on Novenber 14, 2002. The appearances were as
fol | ows:

APPEARANCES

For Petitioner: J. David Holder, Esquire
24357 U. S. Hi ghway 331 South
Santa Rosa Beach, Florida 32459

For Respondent: Thomas W Brooks, Esquire
Meyer & Brooks, P.A
Post O fice Box 1547
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUES

The issues in this case involve whether the Respondent has
engaged in acts of m sconduct alleged in the Adm nistrative

Complaint, and if so, whether the Respondent's Florida



educator's certificate should be revoked or other disciplinary
sanction i nposed.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of an Adm nistrative
Conpl ai nt by the Comm ssioner of Education seeking to inpose
di sci pline on the Respondent's Florida Educator's Certificate
based upon al l egations that she, in essence, accessed and | oaded
por nographic material onto a | aptop conputer assigned to her by
t he Washi ngton County School District, her enployer. The
Petitioner alleges that the conduct was an act of immorality or
gross immorality; constituted personal conduct which seriously
reduced the Respondent's effectiveness of an enployee in the
School Board and viol ated principles of professional conduct by
constituting a failure to nake reasonable efforts to protect
students fromconditions harnmful to | earning and/or to the
students nmental health, physical health or safety. The
Petitioner thus alleges that the conduct described in the
conpl aint amounted to violations of Section 231.2615 (1)(c),
(f), (i), Florida Statutes and Rule 6B-1.006(3)(a), Florida
Adm ni strative Code.

The Respondent elected to dispute the allegations of the
conpl ai nt and sought a formal proceeding to contest the matter
before the Division of Adm nistrative Hearings. The cause was

transferred to the Division of Adm nistrative Hearings and



ultimately assigned to the undersigned adm nistrative |aw judge
for conducting a formal proceeding. The cause came on for
hearing in accordance with duly issued notice on Novenber 14,
2002.

The Petitioner presented the testinony of seven w tnesses
and six exhibits which were admtted into evidence at the
heari ng.

The Respondent testified on her own behalf and of fered nine
exhi bits which were received into evidence.

Upon concluding the hearing, the parties ordered a
transcript and requested a period of tinme to submt proposed
recommended orders after the filing of the transcript. The one-
vol une transcript was filed on Decenber 4, 2002. Those proposed
recommended orders have been considered in the preparation of
this recomended order.

FI NDI NGS OF FACT

1. The Petitioner is an agency of the State of Florida,
charged with regulating the standards for entry into practice as
a teacher, including |icensure and the regul ation of practice of
teachers once they are licensed. The Respondent is a |licensed
Fl ori da Educator (teacher) holding certificate 795510, covering
the area of mathematics. That license is valid through June 30,

2003.



2. During the 1999-2000 and 2000-2001 school years the
Respondent was enpl oyed with the Washi ngton County School
District as a teacher at Vernon Mddle School. From Septenber
1999 t hrough Decenber 2000 the Respondent was assigned to teach
| ow functioni ng exceptional student education (ESE) students.
ESE students are those who have | earning disabilities or
physical inpairnments which adversely affect the ability to
learn. In January 2001, the Respondent sought and obtai ned a
transfer fromher ESE assignnment to a position teaching
mat hemati cs cl asses, which was within the scope of her
certificate. She continued to teach mathematics until her
suspension with pay in April 2001. During the 1999-2000 and
2000- 2001 school years the Respondent al so taught adult night
school courses.

3. Wien the Respondent becane enpl oyed as an ESE teacher
t he Washi ngton County School District issued her a | aptop
conputer for the purpose of preparing individual education plans
(I EP) and ot her paperwork required in the ESE program The
Vernon M ddl e School gui dance counselor and its other ESE
teacher were also issued | aptop conputers for ESE paperwork
pur poses. Wtness Heather MIller, testifying for the
Petitioner, stated that all ESE teachers received a letter
l[imting the use of the laptop to ESE purposes. The Respondent

testified that she did not receive any letter or other



instructions limting her use of the conmputer. M. Mller

adm tted on cross-exam nation that she was not present when any
such instructions may have been delivered to the Respondent. Be
that as it may, the gravaman of the charges in the

adm ni strative conplaint do not involve use of the ESE | aptop
conput er for personal purposes versus enpl oynent-rel ated

pur poses. The Respondent may have been instructed not to use
the conputer for anything other than ESE instructional-rel ated
pur poses or may not have been given such instructions, or may
sinply not recall getting such instructions. Wether or not she
recei ved such instructions is immterial to the charges in the
adm ni strative conpl aint, however.

4. The Respondent had the | aptop conputer in her classroom
when it was first issued to her, while she was |earning how to
use it. Sonetinme early in her use of it she installed a program
called "Clue Finder" which is a software program for children
for the third to fifth grade. She allowed the students to use
this software in class. The | aptop had never been connected to
the internet at the tinme she permtted students to use it in her
cl assroom and her classroom did not have internet access at that
tinme.

5. She ceased permtting students to use the |aptop after
she had a discussion with the other ESE teacher, Julie Johnson,

about her not permitting her students to use her |aptop. The



Respondent's students were not pernmitted to use the | aptop
fromthat point forward, which was sonetinme in the nonth of
February 2000.

6. Each | aptop was equipped with a "zip drive" and "zip
disc" in order to download the "G bCo Dynanbo Program" the
program used for ESE paperwork purposes. Therefore, it was
unnecessary for ESE enpl oyees to access the internet using their
school board-issued |aptop. ESE enployees were permtted to
renove and transport their |aptops away from school prem ses so
that they could work on | EP and ot her ESE paperwork at ot her
| ocations, including their hones.

7. The Respondent took her |aptop honme sonetime during or
after February 2000 and began becom ng acquainted with the G bCo
Dynano Program which hel ps ESE teachers correctly conplete
| EP's and ot her paperwork. It was necessary to periodically
update the G bCO Programto reflect changes in the ESE fornmns.
The Respondent already had the | aptop at hone and did her |EP
work there because she did not have time to do it in class.
Therefore, she asked Brenda M Il er, the ESE resource person from
the county office, if she could use her |aptop to update her
G bCo programthrough her hone internet service provider. She
received permssion and did so in |ate February or early

Mar ch 2000.



8. On one occasion prior to the end of the spring 2000
school term the Respondent permtted one of her adult
alternative education students to use her |laptop to conplete a
paper he was witing. She assisted himin using the |aptop and
was present the entire tinme he was using it. This incident
occurred before she had begun any personal use of the |aptop or
put any of her progranms on it. Therefore, the use occurred
before the material contained in Petitioner's Exhibit one was
recei ved or stored on the | aptop.

9. The Respondent did not teach during the summer of 2000
and spent nore tine accessing the internet through the school
| aptop for personal purposes. Although they were still living
in the sane hone, the Respondent and her husband had becone
estranged and were ultimately divorced. During the sumrer of
2000 the Respondent used the 1CQ programto comunicate with and
stri ke-up non-sexual relationships with other people, including
mal es. The 1CQ programis a forumor "chat room" with the
exchange of ideas and information on virtually any subject.
Users fill out a personal profile which inforns other users
about the person's interests or subjects the person is
interested in receiving or sending conmuni cations about. The
Respondent contends that her 1CQ profile only contai ned her
nanme, age and gender. \When such a user starts his or her

conputer other users are alerted to that user's presence and



avai lability for conmunication. The user nay send or receive
communi cations to or fromothers, which conmunications can
contain attachnments, such as docunents or pictures.

10. During the time she was using the |aptop to access the
| CQ program the Respondent's husband, her baby-sitter and her
baby-sitter's nother also had access to the |aptop at various
tinmes in her home. The Respondent's | aptop was connected to the
internet at her home for approximately three and one-half to
four nonths. Sonetinme during the summer of 2000 I|ightening
struck her nodem and destroyed it. The | aptop was never
connected to the internet after that event.

11. During the tine the |laptop was connected to the
internet in the Respondent's hone t he docunents contained in
Petitioner's exhibit one were received on the | aptop and pl aced
on the hard drive in fifty-eight programfolders. The
Respondent nmintains that she did not realize that the materials
contained in Petitioner's Exhibit One, which were on her
conput er, had been recorded on her hard drive. She admts to
seei ng sonme of those docunents in Petitioner's exhibit one but
mai ntai ns that she had not seen all of them She maintains that
she did not see many of the itens in Petitioner's Exhibit One,
especially itens which indicate the 1CQ identification nane

"Hotrod," which was that of her husband.



12. The Respondent clainmed that she never know ngly or
intentionally accessed or "downl oaded" any pornographic
materials on her school |aptop, nor did she solicit such
mat erial from anyone else. During the time her |aptop was
operating on the internet, through the I1CQ program she woul d
sonetinme receive nessages with docunents attached. On sone
occasions she states that she would di scover sexually explicit
mat eri al when she opened the docunent and that when she did so
woul d i mredi ately close the file and assuned that it had been
del et ed.

13. She clains that she had no idea the information was
bei ng saved on the conputer's hard drive. |f the Respondent
recei ved unsolicited, sexually explicit material from soneone
she had wanted to chat with she states that she would inform
themnot to send that type of information if they wanted to
continue to comuni cate with her

14. During the time period in question the Respondent also
received unsolicited e-mail of a sexually explicit nature which
i ndi cated that she had subscribed to it, although she states she
never had. The fact that an e-nmail indicates that the recipient
is a subscriber does not nmean that the recipient actually
solicited or subscribed to the e-nmail. Rather, the recipient's

name coul d have been obtai ned from another source merely upon



the receiver's profile having been provided to a particul ar
site.

15. It is unclear how the material contained in
Petitioner's Exhibit One was saved on the hard drive of the
Respondent's | aptop. It can not be precisely determ ned who
saved a particular file or who if anyone opened and viewed a
particular file, primarily because the Respondent did not have
sol e access to the conputer while it was in her home. It is
probabl e that the Respondent did obtain sone of the materi al
that was present on her |l aptop hard drive, as she did
acknow edge having seen sone of the material in the past, when
confronted with the presence of it by her enployer. It cannot
be determned froma review of the laptop hard drive that the
Respondent named or saved any specific file contained in the
Petitioner's exhibit one.

16. After the laptop's nodem was destroyed by lighting,
t he Respondent continued to use the laptop for her 1EP' s until
she returned the conputer to the school in Septenber 2000, at
the request of Ms. Harrell

17. The Respondent specifically requested perm ssion to
| ock the conputer up and Ms. Harrell told her she could keep it
in a locked storage room which she did. The storage room was
in the adm nistration building, which was next to the buil ding

in which her classroomwas | ocat ed.
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18. The laptop remained in the | ocked storage roomuntil
Oct ober 2000, when the Respondent was assigned a new ESE
student. She brought the laptop to the classroomfor a short
time on that one occasion to work on the new student's | EP, but
the students never had access to the conputer nor were they ever
in a position to see what she was doing on the conputer

19. In January 2001, the Respondent was re-assigned, at
her request, fromthe ESE position to the position of math
teacher, which was within her area of certification. She had no
further use for the |l aptop and believed she had renoved fromit
all prograns, games and other information she had put on the
conputer as a result of her personnel use.

20. The Respondent renoved her internet service program
Digital Express, and the 1CQ Program believing that this action
renoved anything associated with these prograns fromthe
conputer. She was unaware that there were separate program
files for the 1CQ Program saved to the hard drive. |If she had
known of this she would have del eted them

21. Cerald Fender, the Washi ngton County School District
Conput er Techni ci an i ndeed saw evi dence that an attenpt had been
made to renove information fromthe Respondent's |aptop when he
i nspected it.

22. The Respondent's |aptop was turned over to her

successor, Aubrey Herndon, the new ESE teacher, who placed it
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into a | ocked closet in his classroom The conputer renai ned
there until approximately April 10, 2001, when M. Herndon
renoved it to learn howto use it to prepare his |IEP

23. On April 10, 2001, Heather MIler was assisting
M. Herndon with transferring information froma zip disc to the
| apt op when she noticed two sites listed on the "favorites”

screen, "ALT. Sex Stories" and "Ascl epius Hi nself."

24. Upon seeing these itens, Ms. MIler took the |aptop
and reported what she had found to the principal, M. Harrel
and the School Resource Oficer, Deputy Mark Collins.

25. Ms. MIller and Oficer Collins searched the conputer
for other suspicious files but were unable to | ocate any.

26. The next day, Gerald Fender, the school board conmputer
technician was called in and asked to search the conputer
After an extensive search, M. Fender |ocated the 1CQ Programin
the programfil es.

27. In the afternoon of April 11, 2001, the Respondent was
called to Ms. Harrell's office and confronted with sone of the
information contained in Petitioner's Exhibit One. The first
docunent the Respondent was shown was page ei ghteen of
Petitioner's Exhibit One froma programcalled "pal talk" which
was supposed to be a programwhich enabl es a person to speak to

anot her person over the internet.
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28. The Respondent was shocked when she was shown this
docunent because she had thought she had deleted the entire pa
tal k programand the file containing this docunent, after she
had recei ved the docunment when she first accessed the pal talk
program She was shocked when this sexually explicit docunent
appear ed through a program she had understood to be a voice
program and whi ch she thought she had i medi ately taken off the
conput er.

29. The Respondent was al so shown a copy of page twenty-
nine of Petitioner's Exhibit One, which was a sexually explicit
picture of a man standing in a shower. She recognized that
picture as also conming fromher conputer. She acknow edged t hat
the two pictures she was shown were from her conputer and then
she told "them that they did not have to show her anynore.
There was sone conflict in the testinony regarding the precise
nunber of pictures fromExhibit One which were shown to the
Respondent. It is unnecessary to resolve this discrepancy
because all of the testinony of all w tnesses present is
consi stent that the Respondent acknow edged that the pictures
were from her |aptop conputer after being shown a few of them
and no nore were therefore shown.

30. The Respondent was asked whether the students had ever
used the conputer and she said that they had, but that the

students were allowed to play ganes on the conputer only during
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the tine before she had taken the conputer to her hone and
before the information contained in Petitioner's Exhibit One had
ever been received.

31. The Respondent also stated in that initial neeting on
April 11, 2001, that she had thought that she had del eted al
the informati on which she had been shown fromthe conputer

32. During this neeting the Respondent al so nmade a
statenent to the effect that she had used the laptop at night to
access her 1CQ file when she "woul d get bored" while working on
cl ass work. She was referring to working at hone and not in the
classroom Also, during this neeting she told Oficer Collins
that the students had never seen the objectionable infornmation,
and he indicated that he would interview her students, which she
encouraged himto do. No student interviewed indicated that he
or she had seen any of the information contained in the
Petitioner's Exhibit One.

33. Oficer Collins also consulted wth Captain Strickl and
the Chief of Investigations of the Washi ngton County Sheriff's
Departnment Capt. Strickland advised that there was no basis for
any cri mnal charges.

34. The Respondent net with Superintendent Jerry Tyre in
his office on May 3, 2001, and submtted her resignation
effective May 14, 2001. The Respondent had al ready been

informed by Ms. Harrell before this incident that she was not
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going to be recommended for renewal as an annual contract
teacher for the next year. By resigning rather than contesting
t he superintendent's suspension, the Respondent believed that
she coul d resolve the situation quickly w thout any further
publicity or notoriety.

35. In June 2001, the Respondent applied for enploynent as
a teacher in Bay County, Florida. She submtted witten
references fromthree forner coll eagues, Paul Parker, her
supervi sor and director of the Washi ngton County Techni ci an
Center; Mary Davis, Adult Education Coordi nator and CGenevel yn
Brown, EAS Assistant. Each of the individuals was inforned of
t he circunmstances surroundi ng the Respondent's resignation and
each was still willing to give her a positive reference.

36. The Respondent al so solicited support from severa
parents of students she had taught or tutored while enployed in
Washi ngton County, during the investigation of this natter by
t he Departnent of Education. She inforned each of these
i ndi vidual s of the nature of the allegations agai nst her and the
ci rcunst ances surroundi ng her resignation. Each of these
i ndi vi dual s, Rhonda Duren, Julie Bielinski, Brenda Richards and
Victor Marshall, submitted witten statenments supporting her
ability and their belief she should continue as a teacher in

Washi ngt on County or el sewhere.
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37. The Respondent obtained enploynment as a teacher with
t he School Board of Bay County at Mosely High for the 2001-2002
school year. She was still enployed as a teacher in Bay County
at the time of this hearing. She has had no disciplinary
problens of a simlar nature to that to which occurred in
Washi ngton County. It is not clear whether the authorities who
hired her in Bay County were aware of the circunstances
surroundi ng her resignation from her position in Washi ngton
County. Both prior and subsequent to the events at issue in
this case, the Respondent has never had any accusations of any
simlar m sconduct and has no disciplinary record.

38. It has not been established that either the
intentional or inadvertent accessing of sexually explicit
materials in the privacy of the Respondent's honme (even though
on a school-issued conputer), was imoral or grossly imoral.
The downl oadi ng of the nmaterials and the presence of themon the
conput er never becanme accessible to any students and no student
was ever aware that such information was on the conputer. It
has not been established that the Respondent's failure to delete
the sexually explicit material fromthe conputer prior to taking
it back to her place of enploynent constitutes imorality or
gross imorality. 1t has not been shown that the conduct
involved in this proceeding was a natter of any notoriety so

that her position in the education profession could be the
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subj ect of any public disgrace or disrespect or that her service
to the community in that profession could be inpaired.

39. There is no clear and convincing evidence that the
Respondent engaged in personal conduct which is seriously
reduced her effectiveness as an enpl oyee of the school board.
The Petitioner elicited opinion testinony fromw tnesses which
was conclusary and failed to specify precisely how the conduct
coul d seriously reduce her effectiveness as a teacher. The
opi ni on testinony was based on a factual assunption which was
not established by the evidence, nanely that the Respondent's
students used her laptop after the sexually explicit materi al
had been received and thus had reasonabl e access to the | aptop
with that material on it. |In fact, the evidence of record
supports the opposite conclusion; that the students had no such
access to the laptop after the sexually explicit material had
been received on it, so the opinions to the effect that her
ef fecti veness has been seriously reduced cannot be accepted
since they are based upon an invalid assunption.

40. There is no clear and convincing evidence that the
Respondent failed to nmake a reasonable effort to protect
students from harnful conditions concerning |earning or their
mental health or physical safety. The Respondent tried to
delete the material fromher |aptop, al beit unsuccessfully,

prior to returning it to school, based upon what she knew at
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that time. She returned it to school thinking it was del eted
when it was not. Neverthel ess, her conduct after the conputer
was returned to her school prevented the students from gaini ng
access to it since the conputer was maintained in a | ocked
storeroom one building renoved fromthe buil di ng where her
classroomwas |ocated. Thus it was highly unlikely that the
students woul d have access to the sexually explicit material on
the conputer. There is no evidence in the record that they did.

CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.57(1) and 120.569, Florida Statutes.

42. The material factual allegations of the Adm nistrative
conplaint are that the Respondent, sonetine prior to April 10,
2001, accessed and | oaded on to a conputer assigned to her by
t he school district, pornographic or obscene material. The
Petitioner has alleged that that conduct constituted imorality,
gross immorality or an act involving noral turpitude in
vi ol ation of Section 231.2615(1)(c), Florida Statutes (2001),
and that the Respondent is guilty of personal conduct which
seriously reduces her effectiveness as an enpl oyee of the school
board in violation of Section 231.2615(1)(f), Florida Statutes
(2001), and has also violated Rule 6B.1.006(3)(a), Florida

Adm ni strative Code, by failing to nake a reasonable effort to
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protect her students fromconditions harnful to | earning and/ or

to the student's nental health and/or physical safety, also in

violation of Section 231.2615(1)(i), Florida Statutes (2001).
43. \Wen the discipline of a teacher's certificate is at

i ssue, the Petitioner bears the burden of proofing the charges

alleged in the Adm nistrative Conplaint by clear and convincing

evidence. Ferris vs. Turlington, 510 So. 2d 292, (1987). In

determ ni ng whet her a Respondent has viol ated provisions alleged
in an adm nistrative conplaint, a penal statute such as that at

i ssue nust be strictly construed and no conduct is to be
regarded as included within it that is not reasonably proscribed
by it. |If there are any anbiguities included, such nust be

construed in favor of the licensee. Lester vs. Departnent of

Prof essi onal and Occupati onal Regul ation, 348 So. 2d 923, 925

(Fla. 1st DCA. 1977). Additionally, disciplinary action can be
based only upon the facts specifically alleged in the

adm ni strative conplaint. See MacMIlan vs. Nassau County

School Board, 629 So. 2d 226 (Fla. 1st DCA 1993). \Wether a

particul ar action constitutes a deviation fromthe required
standard of conduct for teachers is an ultimate finding of fact
whi ch nust be made in the context of the alleged violation.

Langston vs. Janerson, 653 So. 2d 489, (Fla. 1st DCA 1995).

44. The facts in this case do not involve, as the

Adm ni strative Conplaint inplies, the intentional downl oadi ng of
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por nographic material to a conmputer |ocated in the classroom
where it could have been seen by students. Rather, this case
i nvol ves the recei pt of unsolicited, sexually explicit materi al
on a school |aptop conputer in the privacy of the teacher's
home, according to her testinony. There is also the possibility
that sonme of the material could have been downl oaded by ot her
menbers of the household who had access to the conputer and,
based upon the Respondent's testinony, sonme of the material was
i kely downl oaded by the Respondent herself. 1In any event, the
Respondent believed that she had renoved all such nateri al
either imrediately upon its receipt as unsolicited sexually
explicit material, but in all cases prior to the return of the
conputer to the custody of the school or school personnel and to
the school location. There is no specific allegation or
evi dence that any student was exposed or was reasonably |ikely
to be exposed to any inappropriate material left on the | aptop
conputer. Under the totality of the circunstances in this case
there is no clear and convi ncing evidence that the Respondent
violated the statutory and rule provisions alleged in the
Adm ni strative Conpl aint.

45. There is no clear and convincing evidence that the
Respondent is guilty of an act involving noral turpitude or

gross immorality. Neither "gross imorality" nor an "act

i nvol ving noral turpitude” is defined in Section 231.2615(1)(c),
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Florida Statues (2001). However, Rule 6B-4.009, Florida
Adm ni strative Code, sets forth a definition of "immorality" and
an "act involving noral turpitude" which may be used to
determ ne the neaning of these terns as used in Section
231.2615(1)(c), Florida Statutes. Rule 6B-4.009(2), Florida
Admi ni strative Code, defines "inmmorality" as foll ows:

immorality is defined as conduct that is

i nconsi stent with standards of public

consci ence and good norals. It is conduct

sufficiently notorious to bring the

i ndi vi dual concerned or the education

prof ession into public disgrace or

di srespect and inpair the individuals

service in the community.
In order to find a violation of this rule, it nmust be concl uded
that the teacher engaged in conduct inconsistent with standards
of public conscience and good norals and that the conduct was
sufficiently notorious as to disgrace the teaching profession

and to inpair the teacher's service in the community. See

McNi ell vs. Pinellas County School Board, 678 So. 2d 476 477

(Fla. 2nd DCA 1996). Inpairnment may not be inferred, but nust

by proved an el enent of the violation. MMIlan vs. Nassau

County School Board, supra

46. "Goss imorality,"” is therefore, m sconduct that is
nore egregious than nere "immorality,"” involving "an act or
conduct that is serious rather than mnor in nature, and which

constitutes a flagrant disregard of proper noral standards."”
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Turlington vs. Knox, 3 FLAR 1373A, 1374A (EPC Final Order 1981).

I n Wal ker vs. Highlands County School Board, 752 So. 2d 127

(Fla. 2nd DCA 2000) it was held that inpairnment nay be inferred
if imoral conduct occurred in the classroomor in the presence
of the students, but not if the m sconduct was of a private
nature not involving students. Because the conduct in this case
was of a private nature and did not occur in the classroomor in
t he presence of students, inpairnment may not be inferred even
under Wal ker and subsequent cases enploying its rationale.
47. "Moral turpitude" is defined by Rule 6B 4.009(6),

Fl ori da Adm nistrative Code, as follows:

Moral turpitude is a crine that is evidenced

by an act of baseness, vileness or depravity

in the private and social duties, which,

according to the accepted standards of the

time a man owes to his or her fellow man or

to society in general, and the doing of the

act itself and not its prohibition by
statutes fixes the noral turpitude.

48. There is no clear and convincing evidence in this case
to prove that the Respondent engaged in conduct involving gross
immorality or an act of noral turpitude. |In this nodern era
(for good or ill) it sinply is not a clear and convincing
departure from standards of public conscience and good norals to
downl oad pornographic material in the privacy of one's own hone
when simlar material can be lawfully purchased in a publicly-

accessi ble store or newsstand. The fact that this use of the

22



school - owned conputer violated the School Board' s policy
regarding its personal use is a collateral issue and not the
basis itself of a charge in the admnistrative conplaint. The
Petitioner's own w tnesses on the issue of gross immorality or
inmmorality were in conflict. One stated that nerely | ooking at
such material was imoral and the other acknow edged that what
t he Respondent did in her own honme was her business and that it
was the potential accessibility of the material to students at
school, not the nmere act of downl oading the material that was
the basis for that w tnesse's opinion

49. The Respondent testified that the objectionable
mat erial was unsolicited, that she never know ngly saved any of
it and attenpted to delete it fromthe conputer as soon as she
received it. Further, she testified that she attenpted to
del ete everything of a personal nature fromthe | aptop before
she turned it over to her successor at the school. That attenpt
was verified by the exam nation of the technol ogy speciali st,
CGerald Fender. Even if one deened the evidence to support the
proposition that the Respondent intentionally downl oaded all the
pornographic material present in Exhibit One, there is no
evi dence that any of it was viewed or dissem nated outside the
privacy of her own hone.

50. Even if the Respondent's conduct coul d be consi dered

immoral, in spite of her first anmendnent rights regardi ng what
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activities she can engage in in her owm hone, the Petitioner did
not present evidence that this conduct obtained any notoriety in
the I ocal community. There was no notoriety which could
arguably rise to the | evel of disgracing the teaching profession
and inpairing the Respondent's service as a teacher in the
comunity. In fact, the Respondent herself mnimzed the
potential for notoriety by voluntarily resigning her enploynent,
rat her than publicly contesting her dism ssal on these charges,
havi ng al ready been notified of the non-renewal of her annua
contract. Further evidence of the lack of notoriety lies in the
fact that this incident did not "follow her" to the neighboring
county in which she has successfully worked as a teacher since
resi gning her enploynent in Washi ngton County.

51. Having failed to prove an act "immorality," the
Petitioner can not therefore neet its burden of proving "gross
imorality."”

52. There is no clear and convincing evidence that the
Respondent engaged in any personal conduct which seriously
reduced her effectiveness as an enpl oyee of the School Board.

Her conduct has three elenents: (1) Personal use at hone of the
school -i ssued | aptop; (2) Receipt on that |aptop of sone
sexual |y explicit or pornographic material; (3) The failure to
remove this material fromthe hard drive of that conputer when

it was returned to the school. There is no evidence that these
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acts individually or collectively resulted in a serious |oss of
effecti veness.

53. Although Heather MIller testified that ESE teachers
who received | aptops were given a letter which instructed them
not to make personal use of the conputer, the Respondent denied
receiving such a letter or other instruction agai nst personal
use and testified that she had requested perm ssion to connect
the | aptop to her hone internet service provider prior to doing
so. Wile it is likely that the Respondent received this letter
or at least a verbal instruction regardi ng personal use of the
conputer, the charges in the conplaint do not relate sinply to
personal use of the conputer. The charges rather relate to acts
of inmmorality, gross imorality or the violation of the above
cited rule regarding failure to nake a reasonable effort to
protect students, etc. Wile she may have viol ated the School
Board policy, there is no clear and convincing evidence that the
Respondent's personal use of the laptop, in and of itself,
violated the rules or statutes cited in the Adm nistrative
Conpl aint and referenced herein. There is no evidence that her
personal use of her conputer, primarily during the sumrer when
she was not working, reduced her effectiveness as a teacher.

54. As previously stated, even some of Respondent's the
Wi t nesses conceded that what the Respondent accessed on the

internet in the privacy of her hone is her own business. It is
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al so clear that, at |law, private conduct thought to be inmoral
by sone does not itself constitute evidence of |oss of

effectiveness. Wal ker vs. Hi ghl ands County School Board,

752 So. 2d 127, (Fla. 2nd DCA 2000); McNi ell vs. Pinellas County

School Board, 678 So.2d 476 (Fla. 2nd DCA 1996); Sherburne vs.

School Board of Suwannee County, 455 So. 2d 1057 (Fla. 1st DCA

1984). The evidence establishes that the Respondent never had
the ability to access the internet at school and there is no
evi dence that she ever accessed any of the objectionable
material contained in Exhibit One, or simlar to that, at
school. Consequently, her private conduct, even if it is

i mmoral, does not provide a basis for an inference of |oss of
effectiveness, even in those jurisdictions which permt |oss of
ef fectiveness to be presuned under sonme circunstances.

55. Likewise, the fact that she failed to conpletely
delete all of the objectionable material fromthe conputer when
she returned it to school does not provide evidence of any |oss
of effectiveness, much less a serious |oss of effectiveness.
The Respondent testified wthout contradiction that she
attenpted to delete all personal material (pornographic or
otherwise) fromthe laptop prior to turning it over to her
successor and thought that she had elimnated all I1CQ files by
removi ng that program She was sinply unaware that the | CQ

files had been saved to the conputer's hard drive so she did not
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know how to delete them This error does not provide any
evi dence that she was not able to continue to be an effective
t eacher.

56. The Petitioner presented three witnesses who testified
regarding the issue of |loss of effectiveness. Their testinony
does not provide clear and convincing evidence that she has
incurred a serious |oss of effectiveness.

57. The first witness to testify was the principal, Ozea
Harrell. She admtted on cross-exam nation that her opinion
regarding | oss of effectiveness and violation of the other
statutory and rule provisions at issue, was based on the
assunption that the Respondent was accessing the objectionable
material in the classroom She also stated that in her opinion
it was immoral to even | ook at sexually explicit material,
regardl ess of where it occurred and that belief forned the basis
for her opinion on |oss of effectiveness. Mst significantly,
she admitted that she did not know for a fact whether the
Respondent could or could not be an effective teacher if she
were to come back to Washi ngton County.

58. The next witness to testifying on | oss of
effecti veness was M chael Welch. He based his opinion on the
assunption that the |laptop was in the classroom"this materi al
was on the | aptop and the students did have access to that

| aptop and used it." He further stated that it was the act of
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bringing the conmputer to school with the objectionable
information on it which he found to violate the statute, whether
or not it was ever seen by any students and no matter how renote
the possibility of the students seeing it m ght be.

59. The third witness testifying on this issue was
Superintendent Jerry Tyre. He testified that his opinion was
based both on the fact that the Respondent accessed and
downl oaded material he considered to be pornographic or obscene,
and in addition, the fact that the Respondent brought the
conputer to school with this material on it which was avail abl e
to and in fact used by students in the classroom

60. This testinmony is not clear and convincing evidence of
a serious |loss of effectiveness. First, each of these w tnesses
assunmed facts which have not been proven, primarily that
students used or had access to the conputer after it had the
obj ectionable material on it. That access or use has in fact
been di sproven. Consequently, this opinion testinony cannot
support a finding of a serious |oss of effectiveness. Tenbroeck

vs. Castor, 640 So. 2d 164, 168 (Fla. 1st DCA 1994); MacM Il an

vs. Nassau County School Board, supra. Secondly, this testinony

is conclusory and based upon the wi tnesse's personal view of
morality. There is no specific evidence that the Respondent
woul d not have been able to continue as an effective teacher

despite this incident. Indeed this testinony constitutes
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specul ati on whi ch has been found not to be a basis for

di sciplinary action against a teacher's |icense as shown in the
opi ni on the Tenbroeck case, at 640 So.2d 167. It is not | ogical
that even such a flagrant error in judgnment and carel essness
exhi bited by the Respondent necessarily results in a serious

| oss of effectiveness.

61. There is no evidence that this incident created any
notoriety within the local comunity, which is the nost frequent
reason cited for loss of effectiveness. Additionally, the
Respondent has been able to obtain a teaching job in a
nei ghboring county and teach effectively wi thout this incident
"following her." Therefore, there is no significant evidence
whi ch tends to show any serious | oss of effectiveness.

62. The Respondent was given positive references from her
enpl oynent with the Bay District School by three of her co-
wor kers after this incident occurred, as shown by the
Respondent’'s Exhibits One, Two, and Three. Each of these
persons had know edge of the events which led to the
Respondent's term nati on and i ndi cated that they woul d re-enpl oy
her in the sane position and knew of no reason why the
"applicant” [Respondent] should not work with children. Her co-
wor kers, including an adm nistrator, would not be willing to
make such statenents if the Respondent has suffered a serious

| oss of effectiveness. The Respondent's Exhibits Six, Seven,
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and Eight are letters the fromparents of students which she

ei ther taught or tutored while enployed in Washi ngton County.
These letters in support of the Respondent's effectiveness were
witten by the three parents when they were aware of the

al | egations agai nst the Respondent. Thus, considering together
t hese exhi bits, when weighed agai nst the conclusory testinony of
the Petitioner's witnesses, results in the conclusion that the
cl ear and convi nci ng evi dence does not establish a serious |oss
of effectiveness.

63. The clear and convincing evidence does not establish
that the Respondent failed to make reasonable efforts to protect
student's fromthe conditions harnful to |l earning and/or to the
students nental health and/or physical safety. The evidence
establ i shes that the Respondent nmade a reasonable effort and
succeeded in preventing the exposure of any students to any harm
resulting fromher actions. No student ever saw the sexually
explicit material she inadvertently left on the conputer nor was
t here any reasonabl e |ikelihood that any student woul d have been
exposed to this material, as shown by the above findings of
fact, including those to the effect that the conputer was kept
under lock and key after it was returned to the school site.
Thus, no violation of Rule 6B-1.006(3)(a), Florida
Admi ni strative Code, can be found. There is no evidence that

the students either used the conputer after the objectionable
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mat erial was saved on it or easily could have been exposed to
such material. |In fact, the facts established denonstrate to
the contrary.

64. The Respondent testified w thout contradiction that
none of her students used the laptop after she connected it to
the internet at her hone. Wen she returned it to the school in
Sept enber of 2000, she placed it in a |ocked cabinet, in a
different building fromher classroom where it renained unti
she turned it over to her successor, with one exception. In
Cct ober of 2000, Ms. Mtchell had a new student assigned to her
cl ass and she brought the conputer in the class to briefly work
on the students IEP. At no tinme when the conputer was in the
classroomfor that limted purpose were any students given
access to it nor were they ever in a position to even see what
was on the conputer screen

65. This evidence shows that the Respondent took
reasonabl e steps to ensure that any inappropriate material was
removed fromthe conputer. When she took it to her successor
she had no reason to believe that there continued to be anything
obj ectionable on it and she had, from her own experience, every
reason to believe that the conputer woul d not be accessible to
students, whatever was on it. The fact that she had not renoved
all of the objectionable material is unfortunate and anmounts to

carel essness on her part, but does not nean she acted
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unreasonably with regard to her students, as contenpl ated by
this rule.

66. In addition to the fact she had no reason to believe
that students woul d have access to this conmputer, it was
virtually inpossible for any student to have access to this
mat eri al accidentally. There is no evidence that access to the
two sites in the "favorites" nenu woul d have caused any harmto
any student who may have accessed it. Rather, the only
potential harmwas to the |1 CQ programfiles which required
several adults and the skills of conputer technician when they
knew that they were | ooking for sonething potentially inproper.
The possibility that a student could have ever accessed any of
t he objectionable material is so renote that it would be
unr easonabl e and beyond the scope and contenplation of this rule
to require the Respondent to have taken any actions other than
t hose whi ch she took.

67. The Respondent's judgnentally weak and unw se use of
her | aptop for her personal business obviously placed her
enpl oynent in jeopardy, and probably should have, but it did not
present a reasonable possibility of harmto her students. Thus
the Petitioner failed to provide clear and convincing evidence

that this rule was violated by the Respondent.
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68. In sunmary, the conduct at issue does not establish
imorality, noral turpitude or serious |oss of effectiveness as
a teacher. It does constitute a serious |apse in judgnent and
whil e costing the Respondent her job in Washi ngton County, did
not subject any student to any harm Therefore, the conduct
does not violate the provisions of Section 231.2615, Florida
Statutes, and the above-cited rule.

RECOMVVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOVMENDED:

That a Final Order be entered by the Conm ssioner of
Educati on di sm ssing the Adm ni strative Conpl aint.

DONE AND ENTERED t his 14t h day of March, 2003, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 14th day of March, 2003.

COPI ES FURNI SHED,

J. David Hol der, Esquire
24357 U. S. H ghway 331 South
Santa Rosa Beach, Florida 32459

Thonmas W Brooks, Esquire
Meyer & Brooks, P.A

Post O fice Box 1547

Tal | ahassee, Florida 32302

Kat hl een M Richards, Executive Director
Departnment of Education

Fl ori da Educati on Center

325 West Gaines Street, Room 224-E

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bureau of Educators Speci ali st
Departnment of Education

325 West Gaines Street, Room 224-E
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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